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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION
IN ITS COMMERCIAL DIVISION

SUIT NO.30 OF 2016
Anand Laxmanrao Ambesange and Anr. ...  Plaintiffs
VErsus
M.S.Shah Developers Pvt. Ltd. and Ors. ... Defendants

Mr. Srivastava i/by M/s. Maniar Srivastava and Associates, for Plaintiffs.
Mr. Sharique Nachan i/by M/s. Judicare Law Associates, for Defendant No.2.
Ms. Jyoti Chavan i/by Mr. Kunal Phoole, for Defendant No.3.
Mr. Arun Panicker, for Defendant Nos.4 and 5.
Mr. Mohd. Salim Mapkhan Shah, Defendant No.2 present.

CORAM: S.J. KATHAWALLA, J.

DATE: 27" FEBRUARY, 2018
P.C.:
1. The learned Advocates for the Plaintiffs and Defendant NO.3 have tendered
Minutes of Order. They submit that the Minutes of Order be taken on record and an
order be passed in terms of the said Minutes. The Minutes of Order is taken on
record and marked 'X' for identification. The Minutes of Order are signed by the
Advocates for the parties. Order in terms of the Minutes, marked "X’

(S.JKATHAWALLA, J.)
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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION
COMMERCIAL NOTICE OF MOTION NO. 16 OF 2016
IN
COMMERCIAL SUIT NO. 30 OF 2016

Anand Laxmanrao Ambesange & Anr. ..Plaintiffs
Versus
M.S. Shah Developers Private Limited 8 Ors ..Defendants
e =

Date : 27tk February 2018
MINUTES OF ORDER

5 Breach of Undertaking / Agreement committed by Defendant
No. 2 has been recorded in Order dated 12t February 2018.
Accordingly the Court in the said Order recorded whether

Defendant No. 3 is interested in taking up the Olive Project.

45 On 14t February 2018, Defendant No. 3 submitted his
proposal for completing the Olive Project. ;The said proposal
was placed before the Association of the Flat Purchasers of
Olive Project (“AOP”) in the meeting held on 15t February

2018.

3. The AOP has accepted the proposal of Defendant No. 3 in terms
of Project Summary. Copy of Project Summary has been
tendered by the parties and the same is taken on record and

marked as Exhibit “XY » for identification.

4. In view of the aforesaid Defendant No. 3 agrees and undertakes

to do the following:-




(i)

(i)

(i)

(iv)

v)

(vi)

That Defendant No. 3 shall pay a sum of Rs.64 Lac§

apprdximately towards the property tax due against the

said Project within a period of one week from today.

Defendant No. 3 shall submit the proposal upto 16% floor
for its scrutiny, pay the necessary scrutiny fees and 10D
deposit for the same within a period of two weeks.

Defendant No. 3 within four weeks from the date of the
issuance of the IOD upto 16t floor shall pay all the
necessary charges / premium / fees to the MCGM

required for the issuance of Commencement Cértificate

~ upto 16t floor.

Defendant No. 3 shall within four weeks from the date of
issuance of the IOD upto 16t floor load required
Transferable Development Right (TDR) on the project for
obtaining Commencement Certificate upto 16t floor.
Defendant No. 3 shall ensure execution and registration
of Conveyance / Decree in respect of CTS No. 204 and
206 of the project plot within a period of 6 months from
today.

Defendant No. 3 shall open the bank account in the

name of M.S. Shah Developers Pvt. Ltd. (Olive).

Defendant No. 3 alongwith one Mr. Kamlesh Sharma (being one

of the flat purchaser and member of the AOP) shall open a joint

account (Designated Bank Account) within a period of four

weeks. The said Designated Bank Account to be operated for

utilization of the deposits of the sale amounts of the

commercial premises and for the deposits to be received from

the flat purchasers of the said project in terms of the Project’

Summary.




10.

1.

Defendant No. 3 has furnished a copy of flow / bar chart in
respect of the said Project, where time frame has been
stipulated from the date of the issuance of the Commencement
Certificate. ’f‘he same is taken on record and marked as

Exhibit “XZ” for identification.

Mr. Amol Shetgiri of M/s. Shetgiri & Associates has been
appointed as the Project Manager to supervise the Project.
Defendant No. 3 undertakes to pay his professi'onal fees to
supervise the Project within a period of two weeks from raising

his invoice.

The properties mentioned in Project Summary Stage II shall be
transferred to the Contractor and/or his nominee only after the
Projéct Manager certifies the work set out in Stage II as
complete. The properties mentioned in the Project Summary
Stagé IV shall be transferred to the contractor and/or his
nominee in stage-wise manner only after the value of the work
certified by the Project Manager is more than the value

assig’hed to the said properties.

Defendant No. 3 shall be entitled to utilize the maximum

potential of the project plot.

Defendant No. 3 shall inform the Advocates for Defendant Nos.
4 and 5 about the progress of the said Project every month in

writing.

The members of the AOP agree to deposit amounts in terms of
Project Summary in Designated Bank Account. The AOP shall
bring in a sum of Rs. 4,50,00,000/- (Rupees Four Crores And
Fifty Lacs Only) upon casting of the slabs upto 16% floor of

Olivef project and the remaining payment would.be paid by the



12.

13.

14.

flat purchasers as per their respective Agreements and/or their
Allotment Letters and the same shall be deposited in the
Designated Bank Aécount. The flat purchasers above 16% floor
shall start paying the remaining amount only upon receipt of
CC upto 22 floors as per their respective Agreements and/ orA
their Allotment Letters. The consideration payable by the flat

purchasers shall be deposited in the Designated Bank Account.

The Defendant No.1 & 3 shall execute necessary Agreement for
Sale with the Flat Purchasers and get the same registered as
and when required by the respective flat purchasers. Stamp
duty and registration charges shall be borne by the respective

flat purchasers.

The provisions of Consent Terms dated 9t December, 2016
shall remain in force. The effect and operation of orders dated
8t July, 2016, 24th August, 2016, 7th Octobebr, 2016, 23
October, 2017 and the injunction against the properties stated
in the various Affidavits filed by Defendant Nos.1, 2 & 3 from
time to time in this Hon'ble Court shall continue to remain in

force until further orders save and except as modified herein.

In the event, any of the conditions and/or undertaking
enumerated herein are breached, AOP would have an option to
sell under the supervision. of this Hon'ble Court all the
properties enumerated in the Consent Terms dated 9th
December, 2016 and in various Affidavits filed by Defendant
Nos. 1, 2 & 3 from time to time, to complete the construction of
the building or to seek refund as agreed under the Consent

Terms dated 9th December, 2016. -



15.

If the amount recovered from sale of properties mentioned in
the Consent Terms dated °h December, 2016 and various
affidavits filed by Defendant Nos.1, 2 & 3 is not sulfficient to
defray the aforesaid réfund, this Hon’ble Court would
constitute a Committee of three officers to identify the
immovable properties of Defendant Nos.1, 2 & 3 and immediate

family members of Defendant Nos.2 & 3 and get value of those

'properties evaluated with the assistance of revenue department

and attach the same forthwith and the same would be sold
under the supervision of this Hon’ble Court and sale proceeds
woﬁld be expropriated firstly towards expenditure incurred

idehtifying and selling the same and then towards making

balance payment to the members of the AOP.







PROJECT SUMMARY

REMARK [ EXCESS
STAGE OUTFLOW _z_M%i AMOUNT
Particulars Rs. Particulars Rs.
i 63,00,000.00
(i) Tax assessment due ApProX.
(i) Cost for obtaining CC from
. CC till 16" Floor BMC inclusive o_“.>3==mo~_m
fees and other miscellaneous | 6.35.55.720.00 .
expenses including the cost of - ki
TDR to be loaded for
construction upto 16™ floor. : :
; Total 70255720.00 The monies will be infused by Defendant No. 3 till this Rs. 7,02,55,720.00
approx. ; stage. approx.
(i) Approximate amount to be
paid to the owners of CTS 4
No. 204/206 10,00,000.00
(iiy Stamp duty and registration
the OC of commercial charges for CTS 204 28,83,756.00
area (ii) Stamp duty and registration
Stamp duty and charges for CTS 206 57,86,543.00

favour of Defendant No.
1.in respect of CTS No.

(iv)

Casting of 14™ to 16" slabs

Safron property mentioned in consent terms dated 9"
December 2016 at Clause No. 1(ii) given towards the
adjustment for value of Rs.7,55,63,200 to the contractor
and/or his nominee.

1,74,45,708.00

204, 206 (v) Construction cost till
completion of commercial
premises 3,57,89,400.00
: ! Excess amount in
Stage |l to be utilized
in Stage IV
{ Rs. 1,26,63,793.00
Total 6,29,05,407.00 ! Rs. 7,55,69,200.00




o




REMARK / EXCESS

STAGE OUTFLOW _zﬂ_.ma.ui AMOUNT
Expenses for obtaining the CC shall be realized from : mm.‘_m.ww.woboo\.
approx.
lll. CC to be obtained : i (i) selling the commercial premises of project Olive. . Excess amount in
for maximum potential 300& ﬁo.‘ owﬁ_.mn_m O»O HBB m_,mo 12,82,22,400.00 Approximate realizable value to be deposited in Stage Il to be utilized
. _=o_cm_<o. o SR fa Approx. designated account. in Stage IV - Rs.
till 22 floors) other miscellaneous expenses. | 4.07.07.600.00 -
: (ii) Part payment by the flat purchasers of Project Olive upto : T
16™ floors to be deposited in designated account -
Rs 4,50,00,000/-
approx.
Total | 12,82,22,400.00 Total Rs. 16,89,30,000/- Rs. 4,07,07,600.00

IV. Completion of

construction work and
construction work and
finishing from 2" to 22™

floor of residential

building.

(i) casting of slabs till 22 floors

and finishing work from 2™
floor to 22™ floor upto lock
and key stage

21,97,97,866.00

(i)  Surplus from earlier stages

(i)  Adjustment to be taken against the transfer / sale of Lailac
Shops and flats mentioned in clause No. 1 (at ltem No. vii,
viii and ix) of consent terms dated 9" December 2016 in
favour of the contractor and/or his nominee.

(i)  Adjustment to be taken against the transfer / sale of unsold
Flats at Olive viz. 201, 204 and 17086 in favour of the
contractor and/or his nominee.

(iv)  Balance consideration to be received from the flat
purchasers approximately The same to be received in a
stage-wise manner agreed between the AOP and

Rs. 5,33,71,393/-

Rs. 5,35,00,000/-

Rs. 3,39,66,360.00

Rs. 10,00,00,000/-
Approx.

Total

21,97,97,866.00

Defendants. {
|

Total

Rs. 24,08,37,753.00

Rs. 2,10,39,887.00
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LIABILITIES ON DEFENDANT NO. 1 AND THE EXPENSES INCURRED BY
DEFENDANT NO. 3 TO BE SETTLED FIRST FROM THE EXCESS
AMOUNT AFTER STAGE IV AND MONICA VILLA SALE / TRANSFER IN
FAVOUR OF DEFENDANT NO. 3 AND/OR HIS NOMINEE AFTER THE

COMPLETION OF STAGE IV

Sr. Particulars Amount
No. Rs.

1. | NIZAM MANSOORI 14,99,000.00
2. | SHALU THAKUR 7,95,800.00
3. | AJAY KALYANKAR 5,00,000.00
4. | MAULESH BUCH 5,66,000.00
5. | NIRAV BUCH 5,66,000.00
6. | VISHAL PARMAR 10,64,745.00
7. | PRADEEP ARYA 15,00,000.00
8. | PARESH TO PAY SBI -10,00,000.00
9. | JOHN LUCAS 5,62,000.00
10. | SHAHIKANT GOHIL 6,00,000.00
11. | JEETENDRA KHADE ~ 5,50,000.00
12. | CHIRAG SHAH DIFFERENCE IN AREA 18,00,000.00

13. | BROKERAGE IN BHIMJIANI MATTER
(VISHAL JANI) 15,91,158.00
14. | G.P PATEL SALIM'S PERSONAL LOAN 5,00,000.00
15. | MODULAR KITCHEN IN SAMPLE FLAT 78,000.00
16. | STATE BANK OF INDIA 75,00,000.00
17. | INCOME TAX 1,62,45,390.00
18. | SALES TAX 10,12,135.00
19. | COURT FEE 3,00,000.00
20. | AKIRAJ 4,44,500.00
21. | SITE EXPENSES 20,74,878.00
22. | MITULABEN SHAH 96,64,000.00
Sub Total | 5,04,13,606.00

23. | Expenses incurred by Defendant No. 3 at
Stage | | 7,02,55,720.00
‘ TOTAL | 12,06,69,326.00

e Adjustment to be taken against the transfer / sale of Monica Villa
mentioned in clause No. 1 (at Item No. (i)) of consent terms dated 9"
December 2016 in favour of Defendant No. 3 and/or his nominee for

value of Rs. 10,00,00,000/-.

e Excess amount remained after Stage IV - Rs. 2,10,39,887.00.







stno  {Activity description  after obtaining CC) Duration days
1{complete R.C.C slab 14th floor 1 month
2{complete R.C.C lab 15th floor 1 month ;
3Jcomplete R.C.C lab 16t 00" 1y d gl B CC v g o 22570 month> -I. )
4]complete RC.C sab 17th floor i . : 1 month &
4a_[Note: Commerical will be completed after 3 months from the date of CC ”
S{complete R.CC slab 18th floor 1month
6{complete R.C.C slab 19th floor 1 month
T{complete R.C.C slab 20th floor 1 month
8]complete R.C.C ab 216t foor : 1 month
m_sé_% R.C.C slab 22nd floor 1month
s_sé_% RC.C slab 23rd floor 1 month
11]balance R.C.C basement & podium 8 months
12ickachmes o T oo 2 nonts
13lgypsum vork 4th to 2xd loor 14 months S
14]waterproofing 11 months
15{plumbing (sanitary downtake,looping) 16 months
16{tiling (ktchen platform,w.c. bath door frame) 17 months
17]internal painting (15t to 23 rd floor) 16 months
18]window frame 16 months
19exrternal plaster 6 months







B_m_sg_g m_g__m window E:g:&& a& : r months
elctrical work{piping, boxing, wirng, fiting) 14 months
/i u_sgm ftings 6 months
Bliterecion 6 months
24MEP including fire fighting . 8 months
25{door shutter fitting(wooden){hall bedroom] 10 months
26{external painting 8 months
1idrainage (sw.d), compound wall b months
28{miscellneous work @Mm_mai 3 months
29{project handover 24 months
OLIVE PROJECT PLOT BEARING CT.200A8 & C201/A &8, 204 206 {KANDIVALI
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. | Elat No. | Area Customer Name
No. =
I 201
2 202 791 [Mr. Kishore Soni _
3 203 791 IMessBoornipyESliah. -~ . - T i f-ac. e
$ /|
4 | 204 iy
5 301 ) :
6 302 1183 |Mr. Nikhil Ulhas Thakur 7 | 2l o Aiseehe
< . H i P A = X
P AR 44) 7ol ,)E"tl)"'d" % Hhianen
303 791 |Mr. Amish Patel & Mrs. Megha Fawel—~ -, pan
304 791 [Mrs. Priya Arunkumar =
i 305 1183 |Mr. Mk Wrswrin GATENDAS DETH:] ’C'Z?
o 306 i
1 401 1235 Dr. Anand Ambesange and Dr. Save \
Ambesange =\
T e T 'y
1 402 1183 Dr. Sarita Ambesange and Dr. Anand & _& 7
Ambesange 5
13 403 791 [Myr. Prakash Alwani
1:h 404 791 [Mrs. Sandra Fernandes
135 4035 1I83 |Nikita Jiin
16 406 1235 [Mrs. Gila and Naeshi Hathiyani :
17 501 1235 |Mr.Sheiksint Pai
18 302 1183 |Mrs. Vinila Jain
{9 503 791 |Mr, Royston Blaise D'mello
2 304 791 |Murs. Suziu: Rodrigues Teg
21 303 1183 | M. itajeshwar Tiwari ’ /
20 500 1235 [Mrs. Pushpa Bhimjiani e N et
o)
. 7
23 601 1235 |Murs. Pushpa Bhimjiani o =i fg_v-d/
i S
. 1
24 602 1183 [Murs. Niloler Jiwani !
25 603 191 [ Mrs. Sakin Raja -
20 004 791 M. Khaw Ahmer Hassan :
27 IR 1183 M. Jeetepdea ARhersj i e ,
N 006 P233 e Nikiiil Paveld: S e :
2] TUi PSS Vs, Haresh Modi 200 1) & Aes, Ligan taiday L)(;,.»-_{_:i‘:;:_, ;
- (e 2y, -
6 702 1183 |V Radhesayim Chandak "4 f
31 703 791 Vs, Blhzvika Vimal Vaidya
32 704 791 [Mr. Pawan Pujari
33 705 1183 |Mr. Mukund Kaswala
34 706 1513 |M/s. BSIN Developers
33 801 1513 |Mr. Chiruy, Shah i
36 802 1183 (M, Mives Lalani
32 803 791 |Mr. Phiiip Feruandes
REY SGe 791 [Mr. Haold Lebo 43
39 305 1183 [Bhavn: ‘:”.?"i.:'.‘f.'."l.l.,l?i‘.’.'_'_".....
At 806 1515
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ANHE\-EQ TOTHE EBsoLu'nou P/uasebin 3 lETaig H~ELP o

901 1513 |Mr. Joel Rodrigues e b s
. )
902 1183 |Mr. Joel Rodrigues o 6 w-) uly 20
13K 5 .
= Refuge Flats
904 i :
905 1183 [Mr. Kunal Jain 5&, s
906 1513 [Mrs. Pushpa Ashok Bhimjiani ~> e
: e T 2 Loy
45 1001 1513 M/s. Jagmohandas Muljibhai Parckh e_/%:_'_}'_’{ oy L_

(H.U.I") & Ms. Dhwani Haresh Mo(li

46 1002 1183 |Mr. Rajbir Sharma

47 1003 791 |M/s. Essam Geoteclinies Pvt Lid
48 1004 791 [Mr. Khiveaj Suthar

49 | 1005 | 1183 [Mr. Jeetenden | Khade \Stadel, / lﬁm—**

50 1006 1513 |Mrs. Pusitpa Ashok Bhimjinni

51 1101 1513 |Yash Agritech & Luand Developers

52 1102 1183 |Mrs. Rekba Babulal Jain F Sy

S 1103 791 |Mr.Vivekanand Kalamse s » 4—"
z o 2 A
54 1104 791 |Murs. Prafulla P Kapadia /&W_J@?}:,; @-
ol 1105 1183 [Mr.Arwinder kaur randhawa & J; Dinr. -—w ,5“‘51}\

x 10N

56 .

&

1106 1513 |Yash Agritech & Land Developers

Mr. Jagmohandas Muljibhai Paceicii &
Mrs.Varsha Haresh Modi
58 1202 1183 [Mr. Deepak Chavan

5% 1201 1513

59 1203 791 |Mr. Joha Baptist Franeis Lucus G lL/_

60 | 1204 | 791 [Mrs. Stetin Jobu Lucus S ey Pl
61 1205 1183 [Shri Arvied Jiva el BRionk ____‘ praruea e

62 1206 1513 [Mr. Suhci Almed Ishgque Khan : :

63 | 1301 b

O 1302 1183 |Mrs. Manju Shiah & Mr, Rajesh Venta

03 1303 791 |Col Hurish Tiwari

66 1304 791 [Mrs. Skubhangi Chetan Seth
67 1305 | 1183 [Murs. Viinla Jain

1401 1235 (M/s. Jain Hemendra Flivalai HUT
70 1402 1183 |Mrs. Meeta P Pamecha
71 1403 791 |[Mr. Prastnt Bagade

y 1404 791 M. .’-\i\.ihﬂ_‘.‘ Baguile
73 14035 FI83 | Mr. Wagluji Dhaniui
74 1400 233ty .\Iu\s...ull\ w C.oJushi

Mrs. Kajul Shushant Hirlekary &

5| osor Lasis M
S > _|Mr.Shushant Dinsnuth Hirleke

76 1302 1183 |Mr. Parnsmal Harakelandji Juin

: M 1503 791 |Mrs Shushi Parasmal Jain X

; 78| 1504 791 |Vir. Madaulal Jain

; c—t 7Y 1505 1183 |Mr. Premehand Vishwakarns =
S0 1506 1513 |Mr. Tejprakash Soni

= - : oy g Lty b+ e
k]| 1661 1313 |Mr. Bhagwandas Sharma pemee | e
83 1602 1183 P.m\ ati-Bevi and Ronak Chaudak Rl s R
1603 ; X
l(e'l'u!;c Il
1004 £ s g
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85 | 1700 = , T
86 1702 1183 |M/s. Jain Hemendra. Hiralal 13U F ot aemael 4,,.‘1%.7&»!319'
87 | 1703 | 791 [B.B.Chandak T e
1704 | 791 |B.B.Chundal % e
88 ¢ ak
- \ ? l ol J—
89 1705 1183 [Mithalal Bherulal Jain _ L/ \ G 1 201
90 | - 1706
91 1801 1235 |Mr.Mayur M. Gajaria e
92 | 1802 | 1183 [Mrs. Sushma Chandak ' s g8 ) 7 el
é | 93 1803 791 |Mrs. Sushma Chandak = S e
g > 94 | 1804 | 791 [Mrs. Sushma Chandak 4 m e el
g 95 1805 1183 [Mrs. Sushma Chandak R G o & it
4 96 | 1806 | 1235 |B.B.Chandak e // it e Jw_.;
—— ‘l :/_f_____’
97 1901 1513 Murs. Virsha Haresh Muodi &
Mur.Haresh Jagasivindas Mod,
: oy ; 1902 1183 M/s. My Shares and Stoek Bieche o i ) g W
: Lid. e : % :
i 99 1903 291 M/s. My Shares and Stock Broblons Py § . B g A (et A s
' L, v
; 100 | 1904 791 llVlt/J My Shares and Stock Brohers Pyt A s e
- e 4 s € o7
e ; ‘ .* Shares s 1, ‘ohers Pyt | (’_
1 @ 101 1905 1183 M/s: My Shares und Stock Brohers Pyt |, i ( ey
$ Lid. i B %
; = Mr. Haresh Jagajivandas Mudi & '
: 102 1906 1513
1 Mus.Varsha Huaresh Modi
A 1103 2001 1513 |Mr. Rajesh Omiprakash Mehta
104 | 2002 1183 |Mr. Rujesh Omprakash Meht. —— :{

105 2003 791 [Mr. Rujesh Omprakash Meht.
106 2004 791 M. Jigua Gangar

107 2005 1183 '[Me. Jainurayan Agarwal

108 2000 I513 [Ms. Nikita Ashok Jain

109 | 2101 | #1513 |B..B. Chandak
110 2102 1183 [Mrs. Hanja Jain & Mr. Rajest M ohita g
- L] 2103 | 791 [Mr. Kamlesh Sharma vt AV v
s 112 2104 791 |Mrs. Gayatri K Sharma !.F""-’,/g ,_,-/( \7
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